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APPEAL  FROM  THE  BOARD  OF  RAILWAY  COMMISSIONERS 

FOR  CANADA. 

In  the  matter  of  the  application  of  tlie  City  of  Toronto,  hereinafter 
called  the  "Cit.y"  for  an  Order  directing  the  Grand  Trunk  Railway  Com- 
pany of  Canada  and  the  Canadian  Pacific  Railway  Company,  hereinafter 
called  the  ''Railway  Companies"  to  carry  York  Street  and  certain  other 
streets  in  the  said  City  under  the  tracks  of  the  said  Railway  Companies. 


Between 

10       THE  GRAND  TRUNK  RAILWAY  COMPANY  OF  CANADA, 

AND 

THE  CANADIAN  PACIFIC  RAILWAY  COMPANY, 

Appellants. 

AND 

THE  CORPORATION  OF  THE  CITY  OF  TORONTO, 

Respondents. 


FACTUM  OF  THE  APPELLANTS  THE  CANADIAN  PACIFIC 

RAILWAY  COMPANY. 


STATEMENT  OF  THE  CASE. 

20  This  is  an  appeal  by  the  Railway  Companies  from  an  order  of  the 
Board  of  liuilway  Conunissioiiers  bearing  date  the  9th  day  of  June,  1909, 
(Case,  p.  122),  whereby  the  Board  ordered  that  a  viaduct  should  be  con- 
jstructed  for  the  carriage  of  some  of  their  tracks  through  the  Southerly  part 
of  Toronto,  that  certain  other  tracks  should  be  taken  up,  the  user  of  others 
qualified,  and  that  certain  bridges  should  also  be  constructed  and  other 
works  done  in  connection  therewith. 

The  appeal  as  to  all  ouestions  of  .jurisdiction  is  brought  by  leave  of 
Ml-.  Justice  Duff,  by  order  dated  6th  July,  1909,  (Case,  p.  126),  and  as  to 
all  questions  of  law  by  leave  of  the  Board  granted  by  order  dated  6th  July, 

:K)  Vm  rCase.  p.  127). 
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The  matter  originated  on  the  suggestion  of  the  Board  pending  an  appli- 
cation by  the  Grand  Trunk  Kailway  Company  for  the  approval  of  plans  for 
a  new  station ;  and  subsequently  the  City  of  Toronto  made  an  application  to 
the  Board  (Case,  p.  2),  dated*  27th  May,  1908. 

The  application  to  the  Board  and  the  order  of  the  Board  were  based 
upon  The  Railway  Act,  R.  S.  C,  cap.  37,  sees.  237  and  238,  as  amended  by 
7  and  8  Edward  VII.,  cap.  61,  sec.  12. 

At  the  time  the  Order  was  made  section  238  had  been  repealed  by  8  and 
9  Edward  VII.,  cap.  32,  sec.  5,  and  a  new  section  substituted. 
10        By  this  section,  where  the  railway  is  already  constructed  upon,  along 
or  across  any  highway,  the  Board  may 

order  the  Company  to  submit  plans, 

and  may,  upon  such  subm.ission, 

make  sueli  order  as  to  the  protection,  safety  and  convenience  of  the 
pul)lic  as  it  deems  expedient, 

or  may  order  that  the  railway  be  carried  over,  imder  or  along  the 
highway, 

or  that  the  higlnvay  be  carried  over,  under  or  along  the  Railway, 

or  that  the  railway  or  highway  be  temporarily  or  permanently  diverted 
20  and  that  such  other  work  be  executed,  watchmen  or  other  persons 
enqjloyed  or  measures  taken  as  under  the  circumstances  appear  to  the 
Board  best  adapted  to  remove  or  diminish  the  danger  or  obstruction  in  the 
opinion  of  the  Board  arising  or  likely  to  arise  in  respect  of  such  portion  or 
r-rossing,  if  any,  oi'  any  other  crossing  directly  or  indirectly  affected. 

The  railways  of  both  companies  were  in  existence  and  operation  when 
the  application  was  made,  and  in  order  to  give  jurisdiction  to  the  Board 
to  make  the  Order,  it  must  appear  that  both  railways  are  constructed 
■'upon,  along  or  across"  a  highway. 

The  Grand  Trunk  Railway  is  constructed  along  the  Esplanade,  which 
30  1'-^  a  highwa.v,  and  the  Canadian  Pacific  Railway  is  constructed  on  land  to 
the  South  of  the  Esplanade,  partly  acquired  by  expropriation  from  private 
persons,  and  partly  (i.e.,  opposite  the  ends  of  streets  running  South  towards 
tlie  Harbour)  on  land  made  by  filling  in  those  parts  of  the  Harbour  under 
iiutliority  to  be  shown  hereinafter. 

These  Appellants  submit  that  there  are  not  and  never  were  any  streets 
South  of  the  Esplanade  and  consequently  that  their  railway  is  not  "con- 
structed .  .  .  across  any  highway,"  and  that  the  conditions  for  the 
a))])licatif)n  of  these  sections  are  not  present. 

They  alsf)  submit  that  even  if  they  were  subject  to  the  jurisdiction  of 
40  the  Board  in  this  respect,  it  must  also  be  shown  that  the  Grand  Trunk  Rail- 


4 


uay  (\)iui)aiiy  is  subject  to  the  jurisdiction  as  the  two  lines  of  railway 
tracks  adjoin  each  other,  and  the  Order  comprehends  both  lines.  If  the 
Order  fails  as  to  one,  it  must  fail  as  to  the  other,  and  either  may  take  advant- 
age of  the  other's  position. 


HISTORY  OF  THE  ESPLANADE. 

The  facts  as  to  the  situation  of  the  railways  and  their  rights  in  the 
positions  which  they  occupy  are  as  follows : — 

Front  Street,  running  East  and  West,  w^as  originally  the  Southerly 
boundary  of  the  City  of  Toronto. 
10        Between  Front  Street  and  the  top  of  the  natural  shore  of  tlie  Bay 
or  Har))our  there  was  a  strip  of  land  belonging  to  the  Crown. 

By  patent  14th  July,  1818  (Doc,  p.  1),  the  Crown  granted  this  land 
to  trustees, ' '  for  the  use  and  benefit  of  the  inhabitants  of  the  Town  of  York 
[now  Toronto]  and  for  a  public  walk  or  mall  in  front  of  said  town,"  with 
allowance  for  the  several  cross  streets  leading  "from  the  said  town  to  the 
water. ' ' 

In  1837  an  Order  in  Council  was  passed  authorizing  the  grant  to  the 
f'ity  of  certain  lands  covered  by  water  in  the  Bay  or  Harbour,  to  be  filled 
up;  recommending  that  an  Esplanade  be  constructed  on  the  made  land; 
•JO  and  i-ecommending  that  the  land  granted  for  a  public  walk  or  mall  should 
be  surrendered  to  the  Crown  for  the  purpose  of  a  new  grant  being  made  to 
the  City,  to  be  held  in  trust  for  the  purpose  for  which  it  was  already 
granted.  It  was  also  recommended  that  the  space  from  the  top  of  the  bank 
to  the  natural  shore  of  the  Bay  should  be  granted  to  the  City  (Doc,  p.  4). 

On  21st  February,  1840,  a  patent  was  accordingly  granted  (Doc,  p.  6) 
of  certain  lands  covered  wdth  water,  and  also  of  the  strip  of  land  lying 
between  the  natural  shore  and  the  top  of  the  bank.  The  trustees  of  the 
public  walk  had  not  then  surrendered  it  to  the  Crown. 

The  lands  covered  witli  water  became  the  property  of  the  City,  but  no 
:{0  I'cference  was  made  to  sti-eets  in  the  patent  of  1840,  nor  was  any  intention 
to  make  streets  thereon  shown.  What  would  have  been  prolongations  of 
Yonge  Street  and  others  running  parallel  thereto  were  not  granted,  but 
i-emained  the  property  of  the  Crown,  and  were  part  of  the  Harbour  until 
tilh  d  11)1  as  hereinafter  explained. 

'llie  patent  was  upon  trust  that  the  lands  granted  should  be  leased, 
under  covenants  to  fill  them  in  from  the  natural  shore  of  the  Bay  to  the 
South. side  of  tlie  proposed  Esi)lanade;  and  upon  trust  that  an  Esplanade 
.should  be  constructed  not  less  than  100  feet  wide  as  shown  on  a  plan. 
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Ou  29tli  Alarcli,  1853,  the  Crown  gave  a  license  of  occupation  to  the 
City  of  laud  covered  with  water  to  the  West  of  that  granted  by  the  patent 
of  1840.    (Doc,  p.  17.) 

By  16  Vict.,  cap.  219,  the  City  of  Toronto  was  authorized  to  make  a 
contract  or  contracts  to  construct  the  Esplanade  contemplated  by  the  patent 
of  1840.  And  by  the  same  act  (sec.  8)  the  trustees  of  the  public  walk  or 
mall  were  authorized  to  convey  it  to  the  City  to  hold  upon  the  same  trusts 
as  are  expressed  in  the  patent,  or  to  make  the  public  walk  or  mall,  or  con- 
struct the  Esplanade  through  and  in  front  of  it,  or  make  other  improve- 
10  ments.    (Doc,  p.  24.) 

B}'  this  Act  it  was  also  provided  (sec.  12)  that  it  should  not  be  lawful 
for  any  railway  company  to  carry  its  raihvay  along,  upon  or  across  such 
Esplanade  without  the  consent  of  the  Governor  in  Council  and  then  only 
upon  the  level,  and  upon  the  terms  indicated  by  the  Governor  in  Council. 
rDoc,  p.  25.) 

The  City  then  set  out  to  have  the  Esplanade  constructed,  and  made  a 
contract  with  Gzowski  &  Co.  for  its  construction,  providing  at  the  same 
time  for  railway  accommodation  thereon  (Doc,  p.  28).  This  contract  was 
broken  by  the  City  and  was  never  carried  out ;  but  the  Grand  Trunk  Rail- 
20  ^'ay  Company  had  located  its  railway  on  the  Esplanade,  and  had  spent  large 
sums  in  construction  East  and  West  thereof  in  anticipation  of  connecting 
the  East  and  West  portions  on  the  Esplanade. 

In  1855  an  Act  was  passed  (18  Vict.,  cap.  175,  Doc,  p.  42),  reciting 
these  facts,  and  authorizing  the  Grand  Trunk  Railway  Company^ to  acquire 
land  in  and  rear  Toronto  and  to  pass  along  the  streets  of  Toronto,  but  pro- 
viding that  if  the  City  within  two  years  should  construct  an  Esplanade,  so 
as  to  afford  the.  Grand  Trunk  Railway  Company  a  right  of  way  thereon, 
the  Grand  Trunk  Railwa}^  Company  should  be  bound  to  construct  its  line 
on  the  Esplanade.  And  the  Company  was  authorized  to  contract  with  the 
30  City  for  the  construction  of  the  Esplanade. 

On  2Lst  January,  1856,  an  agreement  (Doc,  p.  44)  was  made  with  the 
(J rand  Trunk  Railway  Company  giving  the  latter  the  right  to  construct  a 
railway  along  the  front  of  the  City,  and  whereby  the  Company  agreed  to 
assist  in  the  construction  of  the  Esplanade.  This  contract  was  not  carried 
out,  because  the  railway  was  located  in  an  unauthorized  position. 

On  30th  August,  1856,  the  first  effective  contract  to  construct  the 
Fsjilanade  was  made  (Doc,  p.  50).  The  terms  are  most  important,  because 
it  shows  where  the  streets  running  towards  the  Bay  ended. 

It  provides  (1st  par.)  that  the  Grand  Trunk  Railway  Company  should 
40  (Construct  an  Esplanade  (at  a  varying  distance  of  from  100  to  200  feet  from 
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the  natural  shore  of  the  Bay)  100  feet  in  width,  "According  to  the  specifi- 
eatiou  hereto  also  annexed  .  .  .  and  also  will  grade,  level,  and  make 
the  sixteen  streets  leading  thereto  and  thereon  according  to  the  said  plan 
and  specitieation."    (Doc,  p.  51.) 

The  specification  is  as  follows: — (Doc,  p.  57)  "Streets,  From  Brock 
"Street  to  Berkeley  Street  inclusive  there  are  to  be  sixteen  streets  graded 
"so  as  to  connect  the  Esplanade  with  the  natural  shore  of  the  Bay. 

"Brock  Street,  Peter  Street  and  John  Street  will  have  to  be  graded  to 
"the  form  of  inclined  planes  of  no  greater  degree  of  inclination  than  one 
10  -'foot  rise  in  sixteen  and  a  half  feet  horizontal. 

"All  the  other  streets  will  be  formed  by  leval  embankments  of  corre- 
"sponding  height  to  the  Esplanade,  and  extending  from  its  rear  line  to 
"junction  with  the  several  streets  as  they  now  slope  down  to  the  water." 

By  clause  6  it  was  provided  that  for  £10,000  the  Grand  Trunk  Railway 
Company  should  have  a  right  of  way  forty  feet  in  width  upon  and  along  the 
Southern  or  front  line  of  the  Esplanade  to  be  used  exclusively  for  railway 
purposes. 

In  order  to  complete  the  allocation  of  the  ground  to  these  purposes, 
the  trustees  of  the  i)ublic  walk  or  mall  granted  the  land  held  by  them  to 
20  the  City  on  7th  April,  1857  (Doc,  p.  59),  pursuant  to  the  Act,  16  Vict., 
C.  219,  sec.  8  (Doc,  at  p.  24),  and  20  Vict.,  cap.  80,  sec.  6  (Doc,  p.  63). 

An  additional  Act  was  then  passed  in  1857  (20  Vict.,  caj).  80,  Doc,  p. 
61),  by  which  the  City  was  authorized  to  contract  for  the  construction  of 
the  Esplanade,  to  locate  the  Grand  Trunk  Railway,  and  other  railways 
thereon  to  the  width  of  40  feet,  and  to  fill  up  and  grade  to  the  level  of  the 
Esplanade,  "the  whole  space  lying  between  the  northern  limit  of  the  said 
Esplanade  .  .  .  and  the  present  shore  of  the  Bay  of  Toronto."  (Sec  2.) 

Under  this  contract,  and  pursuant  to  these  statutes  the  Esplanade, 
100  feet  in  width,  was  constructed,  at  a  varying  distance  of  from  100  to 
30  200  feet  from  the  shore;  the  southerly  40  feet  was  allotted  to  the  Grand 
Trunk  Railway  Comapn}^  to  be  used  for  railway  purposes;  the  railway  was 
constructed  thereon  and  has  ever  since  been  operated  there;  the  space  be- 
tween the  northern  limit  of  the  Esplanade  and  the  natural  shore  was  filled 
up;  sixteen  streets  were  made,  "extending  from  its  (i.e.,  the  Esplanade's) 
rear  line  to  junction  with  the  several  streets"  sloping  to  the  shore. 

South  of  the  Esplanade  at  this  period,  was  the  Bay  or  Plarbour ;  and 
after  the  construction  of  the  Esplanade  private  owners  filled  in  some  of  the 
portions  between  the  lines  of  the  prolongation  of  the  streets,  wharves  were 
extended  or  constructed  to  the  South  on  private  property,  and  the  parts  of 
the  Harbour  between  the  wharves  and  opposite  the  ends  of  the  streets  run- 
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iiiug  to  the  Xortlierii  limits  of  tlie  Esplauade,  were  left  open  and  used  as 
parts  of  the  Harbour  until  the  line  of  the  Canadian  Pacific  Railway  Com- 
pany was  constructed. 

Nothing  transpired  during  the  period  between  the  construction  of  the 
Esi)lariade  and  the  Grand  Trunk  Railway  and  the  construction  of  the  line 
of  the  Canadian  Pacific  Railway  to  affect  the  question  of  whether  the  streets 
extended  to  the  south  of  the  Esplanade,  except  the  passing  of  one  Act,  28 
Vict.,  cap.  34  (Doc,  p.  78),  validating  an  agreement  between  the  Grand 
Trunk  Railway  Company  and  other  railway  companies,  and  the  user 
10  referred  to  in  the  evidence,  both  of  which  will  be  referred  to  in  the  argu- 
ment.  The  physical  features  remained  the  same. 


LOCATION  AND  CONSTRUCTION  OF  THE  CANADIAN  PACIFIC 

RAILWAY. 

The  construction  of  the  line  of  the  Canadian  Pacific  Railway  was 
begun  and  prosecuted  between  1885  and  1888 ;  and  in  1888  an  Act  was  passed 
(51  Vict.,  cap.  53,  Doc,  p.  157)  extending  the  time  for  its  construction 
and  completion.  It  was  constructed  upon  the  land  lying  immediately  to 
the  South  of  the  Esplanade,  (after  crossing  the  Esplanade  between  Parlia- 
ment and  Berkeley  Streets),  upon  property  acquired  from  private  owners 

20  leaseholders  whose  holding  fronted  on  the  Esplanade,  and  upon  those  parts 
of  the  Harbour  which  lay  between  the  wharves  and  were  opposite  to  the 
ends  of  streets  running  from  the  northern  limit  of  the  Esplanade  to  the 
original  shore  of  the  Bay.  Unless  those  parts  of  the  Harbour  which  it 
crosses  are  held  to  be  streets  or  highways  within  the  meaning  of  the  Rail- 
wixy  Act,  the  railway  is  not  along  or  upon  or  across  a  highway,  and  the  con- 
ditions necessar}"  to  give  jurisdiction  to  the  Board  do  not  exist. 

In  the  same  year  (1888)  an  agreement  (called  The  Windmill  Line 
Agi'eement)  was  approved  of  and  ratified  by  the  City  Council  both  before 
and  after  the  passing  of  the  Act  just  referred  to,  which  provided  for  the 

30  extension  South  of  the  line  of  the  City,  and  for  the  laying  out  of  streets 
thereon,  and  for  a  patent  to  be  granted  of  the  lands  covered  with  water 
fonning  part  of  the  Harbour  upon  certain  trusts  and  for  certain  purposes 
v\'hich  will  ])('.  referred  to  in  the  argument  (Doc,  p.  107). 

The  line  of  the  Canadian  Pacific  Railway  was  constructed  on  the  land 
mentioned  and  has  been  operated  thereon  ever  since.  When  acquiring  the 
lands  for  this  line  from  private  persons,  the  Canadian  Pacific  Railway 
Company,  as  part  of  the  compensation  for  cutting  them  off  from  the  Espla- 
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nade,  which  is  a  highway,  gave  to  the  several  owners  rights  of  way  across 
their  liiio  in  order  to  reach  tlic  Esplanade.    (Case,  pp.  93  and  97,  et  seq.) 


TRIPARTITE  AGREEMENT,  1892. 

In  1892  an  agitation  (Case,  pp.  41,  et  seq.)  having  arisen  for  protection 
of  persons  crossing  the  railway  line,  it  was  proposed  that  a  viadnct  shonld 
be  constrncted,  which  was  opposed  by  the  companies.  It  w^as  also  proposed 
that  the  Canadian  Pacific  Railway  should  abandon  the  site  for  its  terminals, 
whicli  it  had  a<-(|nirc(l  l)y  purchasing  or  acquiring  the  freehold  property 
known  as  Mowat's  Wharf,  lying  to  the  w^est  of  the  line  of  Yonge  Street  pro- 
10  dnced  and  other  lands  in  tliat  locality,  and  should  take  an  alternative  site 
further  to  the  west,  to  be  provided  by  the  City,  and  extend  its  line  w^estward 
tlicrcto.  A  Union  Station  was  also  to  be  built  for  the  use  of  both  railways. 
And  provision  was  made  for  erecting  bridges  over  the  tracks  at  John  Street 
and  York  Street,  and  for  placing  watchmen  at  other  streets.  Other  matters 
\vere  also  dealt  with  arising  from  this  new  arrangement  and  an  agreement 
was  entered  into  between  the  tw^o  Railway  Companies  and  the  City  called 
the  'J'ri[)artite  Agreement  (Doc,  p.  113)  validated  by  56  Vict.,  cap.  48 
(Doc,  p.  147). 

Under  this  agreement  the  Canadian  Pacific  Raihvay  Compau}^  gave 
20  lip  to  the  City  its  original  site,  extended  its  line  westward,  leased  from  the 
City  the  alternative  site,  and  expended  thereon  and  in  reaching  it  and  in 
resjDect  of  the  Union  Station,  altogether  nearly  $2,000,000.    (Case,  pp.  42, 
et  seq.) 


PATENTS  TO  CITY  AND  C.  P.  R.  CO. 

On  the  18th  December,  1893,  in  order  to  carry  out  The  Windmill  Line 
Agreement,  a  patent  was  issued  to  the  City  of  the  lands  l^dng  to  the  south  of 
the  old  Windmill  Line,  but  did  not  include  those  portions  of  the  Harbour 
which  lay  opposite  the  ends  of  streets  (Doc,  p.  148).  All  the  lands 
granted  by  this  patent  lie  South  of  the  ends  of  the  open  parts  of  the  Har- 
30  bour  opposite  the  streets.  So  that  in  each  case  a  space  intervened  between 
rhe  South  limit  of  the  Canadian  Pacific  line  and  the  North  limit  of  the  land 
(latented. 

On  23rd  March,  1893,  an  Order  in  Council  was  passed  authorizing  a 
grant  to  the  Canadian  Pacific  Railway  Company,  and  on  10th  June,  1893, 
in  i)ursuance  thereof,  a  grant  was  made  of  the  right  to  construct,  maintain 
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and  use  for  railway  piirposos  the  iiar(H^ls  of  land  in  the  Harbour  which  lay 
opposite  to  the  ends  of  streets  and  which  had  1)een  already  taken  hy  the  Rail- 
way (^(^nipaiiy  for  the  construction  of  its  line  and  on  which  its  line  was  then 
beini;-  oi)erated.  The  Canadian  Pacific  Railway  Company  will  contend  that 
this  cannot  derogate  from  its  title  which  it  acquired  \mder  the  Act  of  1888 
authorizing  the  construction  within  the  extended  time,  (Doc,  pp.  159, 161.) 

Finally,  in  1894  (Doc,  p.  164)  a  patent  was  issued  to  the  City  of 
Toronto  of  those  parts  of  the  Harbour  lying  opposite  to  the  ends  of  streets, 
"u])()n  trust,  that  the  said  Corporation  shall  use  each  of  the  said  parcels 

10  ;is  and  for  a  ])uhlic  highway  either  in  the  shape  of  a  water  slip  as  portion  of 
Toronto  Harhniii'.  or  as  a  street,  or  partly  as  one  and  partly  as  the  other," 
and  subject  to  the  terms  of  the  Windmill  Line  Agreement. 

These  i)arcels  have  always  since  remained  physically  parts  of  the 
fl arbour,  and  no  by-law  has  ever  been  passed  or  any  act  done  by  the  Ciity 
<)f  Toronto  to  declare  them  to  be  streets,  nor  has  anything  been  done  pur- 
suant to  the  Windmill  Line  Agreement  as  to  filling  up  the  slips.  It  is  to  be 
observed  tliat  there  is  no  provision  in  the  W^indmill  Line  Agreement  for 
this  patent.  If  it  is  assumed  that  it  was  necessary  to  get  this  patent  in 
order  to  carry  out  the  Windmill  Line  Agreement,  then  it  is  to  be  observed 

20  that  the  agreement  only  called  for  the  filling  up  of  the  slips  South  of  the 
Canadian  Pacific  Railway  Company's  line  as  that  was  already  being  con- 
structed ;  and  the  making  of  roadw^ays  thereon,  which  could  not  contemplate 
making  a  road  on  the  ]'ailway  line.  But  the  patent  describes  all  the  slips  up 
to  the  Es])lanade  and  thei'efore  by  description  includes  parts  of  the  Cana- 
dian Pacific  Railway  Company's  line. 


yonCtE  street  bridge  order. 

In  the  year  1903  the  City  applied  (Yonge  Street  Bridge  Case,  p.  47)  to 
file  Railway  Committee  of  the  Privy  Council  for  an  Order  that  the  Railway 
ToiDpanies  should  co]istruct  a  1)ridge  over  their  tracks  from  Yonge  Street 
30  *to  the  North  side  of  Lake  Street,"  a  street  projected  to  run  East  and  West 
some  distance  South  of  the  Esplanade,  under  the  terms  of  the  Windmill 
Line  Agreement,  but  not  constructed  East  of  the  West  limit  of  Yonge 
Stj-eet  ])roduced  South;  and  on  3rd  October,  1903,  an  Order  was  made 
(Id.,  p.  48),  and  subsecpiently  on  14th  January,  1904,  another  Order  (Id., 
[).  47)  confirming  the  first  was  made  for  such  construction. 

This  Order  was  attacked  for  want  of  jurisdiction  and  is  still  in  litiga- 
tion, and  its  validity  is  at  present  upheld.    The  City  refused  to  have  it 
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roseiiuled  (Case,  pp.  71,  et  seq.)  and  it  still  stands  for  what  it  is  worth. 

The  situation  as  at  present,  therefore,  is  that  in  accordance  with  the 
Tripartite  Agreement  of  1892,  bridges  have  been  constructed  and  still  stand 
at  John  Street  and  York  Street,  and  protection  is  being  aiforded  at  Yonge 
and  other  streets.  An  unreseinded  Order  for  a  third  brige  at  Yonge  Street 
IS  also  in  existence,  though  its  validity  is  disputed. 


THE  ORDER  APPEALED  FROM. 

The  present  a[)plication  arises  out  of  a  change  of  opinion  in  the  City 
Corporation  as  to  protection,  and  asks  for  the  construction  of  a  viaduct  to 
10  carry  some  of  the  tracks  at  a  high  level. 

The  Order  was  made  on  9th  June,  1909  (Case,  p.  122),  and  its  pro- 
visions (apart  from  details)  are  as  follows: — 

1.  A  viaduct  is  to  be  constructed  carrying  four  tracks  only.  These 
tracks  on  each  side  at  the  present  level  are  to  be  laid  East  of  Church  Street. 
The  centre  line  of  the  viaduct  to  be  the  Southern  boundary  of  the  Espla- 
nade; so  that  the  Northerl}^  half  of  the  viaduct  will  be  on  the  Esplanade, 
the  Southerly  half  on  the  property  of  the  Canadian  Pacific  Railway  Com- 
pany. 

2.  At  Berkeley  Street  the  viaduct  is  to  bran^^h  into  two  and  The  Cana- 
20  flian  Pacific  Railway  Company  is  to  elevate  two  tracks  to  the  East  of 

Berkeley  Street,  thus  making  a  separate  viaduct  for  two  of  its  tracks  at  this 
point.  The  Railway  Comi^anies  are  to  construct  a  bridge  over  the  viaduct 
at  Eastern  Avenue. 

o.  The  Grand  Trunk  Railway  Company  is  to  elevate  two  tracks  East 
of  Bcrlceley  Street,  thus  making  a  separate  viaduct  for  two  of  its  tracks. 

4.  The  Railway  Com})anies  are  to  construct  a  bridge  at  Spadina 
Avenue  over  the  viaduct;  and  raise  the  John  Street  bridge  (constructed 
(iiider  tlie  Trii)artite  Agreement  of  1892)  so  as  to  go  over  the  viaduct. 

5.  The  Canadian  Pacific  Railway  Company  is  authorized  to  lay  two 
fi'acks  at  grade,  crossing  streets  on  tlie  level,  one  on  each  side  of  its  separate 
^  i  a  duet  East  of  Berkeley  Street. 

G.  The  Grand  Trunk  Railway  Company  is  permitted  to  lay  one  track 
at  grade,  at  or  near  Berkeley  Street. 

7.  The  yai-ds  and  sidings  are  to  be  so  arranged  that  no  tracks  on 
gi'<)nnd  level  shall  eross  Ba.y  Street,  Yonge  Street  or  Church  Street. 

8.  During  May,  June,  July,  August  and  September  no  cars  are  to  be 
moved  on  the  level  ti-acks  East  of  Church  Street,  except  between  10:00 


11 


V.M.  ami  G:00  A.M.  But  fruit  aud  other  perishable  merchandise  may  be 
moved  across  such  streets  with  a  flagman. 

9.  The  City  is  to  dedicate  a  street  South  of  the  viaduct  from  Church 
Sti-eet  to  Berkeley  Street. 

11.  Nothing  to  be  paid  to  the  City  as  damages  for  property  taken  or 
injui'iously  affected;  nor  by  the  City  to  the  Railway  Companies  for  such 
matters. 

12.  Cost  apportioned,  one-third  to  be  paid  b.y  the  Cit.y,  two-thirds  by 
the  Railway  Companies. 

10  13.  Damages  for  lands  taken  or  injuriously  affected  (other  than 
those  of  the  Companies'  or  the  City)  to  be  adjusted  and  settled  by  the  City, 
and  two-thirds  to  be  paid  to  the  City  by  the  Companies. 

14.  York  Street  bridge  to  be  removed  at  the  cost  of  the  Companies 
and  City  in  the  same  proportions. 

15.  The  proportion  of  the  two-thirds  of  the  cost  to  be  borne  by  the 
Railway  Companies  as  between  themselves  to  be  settled  by  the  Board  if 
^not  agreed  on. 

16.  The  question  of  damage  by  one  Railway  Company  to  the  other  to 
be  disposed  of  by  the  Board. 

17.  Leave  given  to  the  Canadian  Pacific  Railway  Company  to  apply 
for  an  entrance  to  their  yards,  the  viaduct  having  the  effect  of  cutting  them 
oft"  at  the  East  and  they  having  no  sufficient  entrance  at  the  West. 

18.  Leave  granted  to  Canadian  Pacific  Railway  Company  to  apply 
for  use  of  Grand  Trunk  Railway  Company's  tracks. 

19  to  22  are  unimportant. 

23.  Compensation  to  the  Railway  Companies  by  reason  of  derogation 
from  rights  granted  by  the  City  to  each  of  them  refused,  the  Board  con- 
sidering tliat  the  propf)rtion  of  pa\mients  cover  them. 

The  Canadian  Pacific  Railway  Company  now  appeal  from  this  Order, 
30  'x'th  on  the  ground  of  want  of  jurisdiction  and  on  points  of  law  which  will 
be  shown  in  the  argument. 


ARGUMENT. 

The  question  of  jurisdiction  may  be  divided  into  two  parts: — 
T.    Want  of  jurisdiction  to  make  the  Order. 

( A )  No  streets  South  of  Esplanade. 

(B)  Tripartite  Agreement  and  Act  constitute  a  Special  Act 
overriding  the  Railway  Act. 

(C)  The  Yonge  Street  Bridge  Order,  if  valid. 
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11.  Assmuiiig  jurisdiction  to  make  au  Order,  it  was  not  properly 
exercised  in  making  the  present  Order, 

T.    Want  of  jurisdiction  to  make  the  Order. 

(A)    No  streets  South  of  Esplanade. 

Tlie  Canadian  Paeifie  Railwa}''  Company  is  not  constructed  upon,  along 
or  across  any  highway,  but  is  wholl}^  on  its  own  property.  Therefore  the 
conditions  necessary  for  the  application  of  the  section  are  not  present. 

In  other  words,  all  streets  running  towards  the  Bay  end  at  the  North 
side  of  the  Esplanade,  South  of  the  Esplanade  between  the  lines  of  the 
10  streets  produced  is  private  property;  and  opposite  the  ends  of  the  streets 
are  open  parts  of  the  Harbour. 


DOCUMENTARY  EVIDENCE. 

The  documentary  evidence  establishes  this  clearly.  The  oral  evidence 
does  not  show  the  contrary. 

At  the  time  of  the  contract  of  1856,  the  locus  in  quo  was  all  open  water 
of  the  Harbour.  The  streets  running  South  ended  at  Front  Street.  Be- 
tween Front  Street  and  the  Bay  was  a  strip  of  land  held  by  Trustees  upon 
trust  to  convert  it  into  a  public  walk  or  mall  with  allowances  for  cross 
streets.  Assuming,  that  the  public  could  not  take  advantage  of  the  trust 
•20  l)efore  actual  construction  of  works,  the  space  between  Front  Street  and 
the  natural  shore  of  the  Bay  was  a  public  walk  or  mall,  with  cross  streets 
running  to  the  shore  still  to  be  located  and" laid  out. 

When  the  contract  of  1856  was  made,  Yonge  Street  and  the  other 
streets  running  South  were  treated  as  extending  to  and  necessarily  ending 
at  the  natural  shore  of  the  Bay.  This  contract  provided  for  the  filling  in  of 
rhe  Sluice  between  the  Esplanade  and  the  shore,  and  the  making  of  sixteen 
streets  on  the  filled  in  space  "from  the  rear  line"  of  the  Esplanade  "to 
.piuction  with  the  several  streets  as  they  now  slope  down  to  the  water."  No 
ciuthority  was  given  to  make  streets  South  of  the  Esplanade.  (See  Doc,  p 
61,  20  Vict.,  cap.  80,  sees.  2  and  5.) 

This  is  the  only  document  defining  these  streets.  All  South  of  the 
Esplanade,  opposite  these  streets,  was  the  Harbour,  and  it  was  continu- 
ously used  as  snr-li  down  to  the  present  time,  and  still  is  open  water  and  part 
of  the  Harbour. 

Again,  when  the  Windmill  Line  Agreement  was  made,  it  was  so  treated. 
The  City  applied  for  a  patent  of  these  spaces  of  land  covered  by  water,  and 
the  Crown  in  right  of  the  Dominion,  assuming  to  act  under  a  Statute  author- 
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jziug  the  sale  of  part  of  the  Harbour,  viz.,  R.  S.  C.  (1886),  cap.  39,  sec.  19, 
granted  them  to  the  City  by  a  patent  which  they  accepted  (Doc,  p.  164). 
The  patent  is  not  valid  unless  the  spaces  were  part  of  the  Harbour. 

The  patent  recites  that  the  lands  described  are  or  were  formerly  part 
of  the  Harbour,  and  not  required  for  public  purposes.  It  grants  the  spaces 
to  the  (?'ity  upon  trust  "as  and  for  a  public  highway  either  in  the  shape  of  a 
water  slip  or  poi-tion  of  Toronto  Harbour,  or  as  a  street,  or  partly  as  one 
and  partly  as  the  other." 

Xo  by-law  has  been  passed  to  convert  the  spaces  into  streets,  and  there- 
10  fore  they  remain  upon  trust  as  portions  of  Toronto  Harbour.  No  steps 
have  been  taken  under  the  Windmill  Line  Agreement  to  fill  them  up  and 
convert  them  into  streets.  Previousl}^  to  the  making  of  the  Yonge  Street 
Bridge  Order,  the  Yonge  Street  space  was  in  fact  leased  to  a  Ferry  Com- 
l)any  as  part  of  the  Harbour;  and  in  one  lease  power  w^as  reserved  to  the 
City  to  determine  the  lease  if  a  bridge  were  ordered  to  be  constructed. 
(Yonge  Street  Bridge  Case,  p.  55.) 

Attention  must  now  be  called  to  the  Windmill  Line  Agreement  (Doc, 
p.  107). 

By  this  agreement  the  Crown  was  to  be  asked  for  a  patent  of  land  cov- 
'20  ered  with  water  in  the  Harbour  South  of  the  Old  Windmill  Line,  except 
the  open  spaces  opposite  the  streets  (clause  2). 

A  street  running  East  and  West  was  to  be  constructed  by  the  City 
through  this  new  area  within  fifteen  years  from  the  granting  of  the  patent 
(IStli  December,  1893,  see  clause  5).  This  street  is  only  partially  con- 
structed. Nothing  has  been  done  towards  making  it  East  of  the  West 
limit  of  Yonge  Street  produced. 

As  to  the  spaces  opposite  the  streets  running  South,  the  riparian  pro- 
prietors were  to  have  the  sole  and  exclusive  right  to  use  them  until  filled 
.ip  (Clause  5,  p.  109). 
30        The  roadways  to  be  made  in  these  slips  were  to  be  done  as  local  im- 
provements (Clause  5  'a'). 

These  spaces,  or  slips,  might  be  filled  up  before  ten  years  expired  from 
the  patent  on  consent  of  tlie  riparian  proprietors;  and  no  claim  for  com- 
(>cnsation  to  be  miidv  if  filled  in  after  the  said  ten  years  (Clause  5  'c'). 

At  any  time  within  the  fifteen  years  the  City  might  fill  them  up  and 
con.struct  roadways  tlicivoii  (Clause  5  'd'). 

The  rights  of  the  railway  companies  to  reach  the  new  front  or  "any 
other  locality  by  an}'  means  wliatever"  were  not  to  be  affected  by  this  agree- 
ment. .  (Clau.'^e  7,  p.  111.) 
40        Before  this  agreement  was  made,  the  Canadian  Pacific  Railway  line 
was  located  on  these  spaces  under  the  approval  of  the  Governor-General-in- 
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Couiieil  (Doc,  p.  158),  and  the  Act  of  1888  (p.  157)  confirming  tlieir  title. 

These  Appelhmts  submit  that  by  the  Railway  Act,  51  Vict.,  cap.  29, 
sec.  99,  the  C.  P.  R.  Act,  44  Vict.,  cap.  1,  and  the  Act  authorizing  the  con- 
struction of  this  particuhir  branch,  viz.,  51  Vict.,  cap.  53,  and  schedule 
(Doc,  pp.  157, 158),  they  acquired  the  fee  simple  in  the  lands  so  taken.  As 
to  private  owners,  they  were  compensated,  and  as  to  the  spaces  of  the  Har- 
bour, that  location  was  authorized  by  the  Statutes  mentioned  and  the  Order- 
m-Couucil  in  the  Schedule  to  51  Vict.,  cap.  53.  This  completely  extin- 
guished the  rights  of  the  public  in  the  portions  of  the  Harbour  so  taken, 
10  (\  P.  R.  r.s.  Vancouver,  23  S.  C.  R.,  1.  Leave  to  appeal  in  this  case  to  the 
Privy  Council  was  refused.  They  were  not  streets  before,  and  nothing  has 
been  done  since  to  constitute  them  streets. 

It  is  therefore  submitted  that  these  Appellants  got  title  to  the  exclusive 
occupation  of  the  spaces  in  question  as  and  for  their  railway,  and  had  a 
good  title  thereto  in  fee  simple ;  and  that  there  is  nothing  in  the  Windmill 
fjine  Agreement  to  derogate  in  any  way  from  this  title ;  that  the  provisions 
of  the  agreement  as  to  converting  these  spaces  into  streets  have  never  been 
carried  out,  and  that  they  consequently  cannot  become  streets  until  they 
are  carried  out. 

20  Even  if  the  title  is  not  a  title  in  fee  simple,  the  Canadian  Pacific  Rail- 
way Company  got  an  exclusive  license  of  occupation  under  which  they  have 
spent  large  sums  of  money,  and  it  could  not  be  revoked  by  the  Crown,  nor 
derogated  from  by  a  grant  to  anyone  else;  Jarvis  vs.  City  of  Toronto,  21 
App.  R.,  395 ;  25  S.  C.  R.,  237,  and  cases  cited. 

Even  if  the  provisions  of  the  Windmill  Line  Agreement  are  carried 
out,  they  do  not  show  that  streets  are  to  be  carried  across  the  line  of  the 
Canadian  Pacific  Railway  Company,  that  Company  having  already  located 
its  line  and  taken  possession  of  the  necessary  lands.  On  the  contrary,  the 
rights  of  the  Company  are  strictly  preserved  by  Clause  7. 

:{()  Subsequently,  and  in  the  year  1893,  an  Order-in-Council  was  passed 
authorizing  a  patent  to  be  issued  to  these  Appellants  of  the  right  to  con- 
struct, maintain  and  use  for  railway  purposes,  two  or  more  tracks  upon 
the  same  spaces  (Doc,  p.  159).  And  on  10th  June,  1893,  the  patent  was 
issued  (Doc,  p.  161).  These  Appellants  submit  that  according  to  the  true 
intcrjiretation  thereof  this  is  a  patent  in  fee  simple.  There  is  no  right  or 
authority  shown  to  grant  less  under  the  authority  of  the  Act  under  which 
it  is  professed  to  be  issued.  If  it  does  according  to  the  interpretation  grant 
less,  rlicti  it  is  submitted  tliat  the  Crown  could  not  derogate  from  the  title 
given  by  the  Act  authorizing  this  location  and  taking  of  the  land.   And  the 

40  l<'ttei-  of  ^\r.  Clarke  (Vonge  Street  Bridge  Case,  p.  25,  par.  10),  late  Gen- 
eral Solicitr)!-  of  the  Railway  Company  as  to  his  views,  if  admissible,  which 
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these  Appellants  deny  {Attorney-Gcnerul  vs.  Fra.scr,  37  S.  C.  R.,  577), 
rannot  l)e  taken  as  an  assent  to  creating'  a  public  right. 

Nor  can  the  patent  of  28th  November,  1894  (Doc,  p.  164),  to  the  Cit}^ 
of  the  same  land  derogate  from  the  title  of  these  Appellants.  It  will  be 
noticed  that  the  Windmill  Line  Agreement  does  not  provide  for  the  issue  of 
this  patent.  But  the  Crown  assumed  to  grant  the  land  upon  the  trusts  of 
that  agreement.  It  is  to  be  noticed,  however,  that  that  agreement  did  not 
provide  that  the  City  should  fill  in  any  portions  of  these  slips  except  to  the 
South  of  the  C.  P.  R.  line,  and  the  agreement  (clause  7)  expressly  saves  the 
10  rights  of  the  railways.  Notwithstanding  that,  the  patent  affects  to  cover  up 
the  spaces  on  which  the  C.  P.  R.  line  was  constructed.  These  Appellants 
submit  that  the  })at('nt  is  not  valid  with  respect  to  the  spaces  upon  which 
their  line  is  constructed.  But  if  valid  to  convey  the  fee,  then  it  is  held  by 
the  City  on  trust  for  the  Railway  Company,  and  not  as  part  of  the  Harbour 
or  for  a  street. 

It  is  absurd  to  contend  that  it  is  part  of  the  Harbour ;  and  the  Crown  in 
right  of  the  Dominion  had  no  ])ower  to  declare  it  to  be  a  street.  No  power 
to  make  a  street  across  a  railway  existed  except  under  section  14  of  the 
Railway  Act  (1888). 

20  The  only  documentary  evidence  still  to  be  referred  to  is  the  agreement 
between  the  Grand  Trunk  Railway  Company  and  the  City  of  22nd  Decem- 
ber, 1864  (Doc,  p.  72),  and  the  Act  confirming  it,  28  A^ict.,  c.  34  (Doc,  p.  78). 
By  this  agreement  further  lands  were  granted  by  the  City  for  railway  pur- 
poses on  the  Esplanade,  and  reference  is  made  in  the  Act  to  ''crossings." 

It  is  submitted  that  as  the  Esplanade  was  already  a  street  or  highway, 
no  other  highway  could  be  laid  out  upon  it.  Once  dedicated  as  a  highway, 
it  could  not  be  again  dedicated.  The  allusion  to  street  crossings  must 
therefore  mean  crossings  over  the  Esplanade  as  a  street  at  the  points  of 
.iunction  of  other  streets,  and  cannot,  in  the  absence  of  express  and  un- 

30  e(|uivocal  language,  mean  that  Yonge  Street  and  others  which  were  origi- 
nally c()]istructed  up  to  the  North  limit  of  the  Esplanade,  should  be  taken 
and  intended  as  being  streets  actually  crossing  and  laid  out  on  tlie  Esplan- 
fule  which  is  itself  a  street.  It  must  always  be  borne  in  mind  that  the 
public  had  the  right  to  cross  the  Esplanade  at  any  point,  and  a  reference  to 
a  crossing  at  a  street  end  does  not  necessarily  mean  that  the  street  crosses 
it,  but  tliat  the  public  cross  it  at  that  street. 

Tn  any  event  this  occurred  long  before  the  C.  P.  R.  line  was  con- 
structed, and  it  would  not  carry  the  streets  further  South  than  the  South 
limit  of  the  Esplanade.  And  the  line  of  the  Canadian  Pacific  Railway  Com- 

40  pany  is  South  of  tliat  again  and  clear  of  all  of  them. 


16 


ORAL  EVIDENCE. 
There  remains  the  oral  evidence  to  be  considered. 

This  must  be  taken  with  reference  to  two  distinct  periods,  viz.,  that 
before  the  Canadian  Pacific  Railway  line  was  constructed  and  that  after 
its  construction. 

As  to  the  period  before  its  construction  it  must  always  be  borne  in 
mind  that  the  Esplanade  is  and  always  was  a  highway.  Immediately  to  the 
South  of  it  was  the  Harbour.  Therefore  the  public  had  the  right  to  cross 
flu-  Grand  Trunk  Railway  line  at  any  point  on  the  Esplanade  to  any  point 
10  on  the  Harbour.  The  evidence  of  user  before  the  Canadian  Pacific  Railway 
line  was  constructed,  therefore,  amounts  to  nothing  more  than  that  the 
()ul)lic  were  using  one  highway  to  get  to  another.  These  rights  were  care- 
fully protected  by  the  Act  of  1865  (28  Vict.,  cap.  24,  sec.  4,  Doc,  p.  78)  ; 
and  were  in  existence  when  the  Tripartite  Agreement  of  1892  was  made, 
\vl1ereb3'  the  City  agreed  to  extinguish  such  rights  in  part  (Doc,  p.  114, 
clause  5). 

As  to  the  right  to  reach  any  private  properties  lying  South  of  the 
Esplanade,  the  same  reason  applies.  They  fronted  on  the  Esplanade  and 
such  of  the  public  as  had  the  right  to  go  to  and  upon  such  private  property 
20  j-eached  it  ))y  that  highway. 

When  the  Canadian  Pacific  Railway  line  was  constructed,  it  is  sub- 
mitted that  it  extinguished  the  public  rights  in  those  parts  of  the  Harbour 
in  which  they  located  their  line,  and  the  public  ceased  to  have  any  right  to 
pass  to  the  open  Harbour  across  the  Canadian  Pacific  Railway  line  at  the 
parts  o])])osite  to  the  streets. 

Tliis  line  also  cut  off  the  owners  of  private  property  fronting  on  the 
Esphinade  from  access  to  it,  but  as  part  of  the  compensation  the  Canadian 
Pacific  Railway  Company  gave  rights  of  way  to  them  across  their  tracks 
to  the  Esplanade.  Evidence  as  to  user  therefore  since  this  line  was  con- 
30  structed  must  be  taken  to  be  that  of  customers  of  priva/e  owners  exercising 
the  rights  of  way  granted. 

Assuming,  for  the  moment  for  the  sake  of  argument,  that  a  public  right 
ran  be  accjuired  across  a  railway,  it  is  quite  clear  that  the  user  of  the  public 
must  l)e  such  as  leads  them  to  some  place  where  they  have  the  right  to  go. 
Affonicij-firncra!  vs.  Antrobus  (1905),  2  Ch.,  188.  The  public  have  no 
I'ight  U)  go  to  ])rivate  property  except  on  the  invitation  of  the  owner,  express 
or  implied.  And  all  user  by  going  to  private  property  must  therefore  be 
attributed  to  the  rights  of  way  granted. 

A  wharf  is  private  property,  and  the  public  have  no  right  to  go  upon 
40  it  except  for  the  purpose  of  embarking  on,  or  disembarking  from,  boats. 
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The  wharf  owner  may  charge  tolls.  And  in  fact  the  Yonge  Street  wharves 
are  fenced  in  and  the  public  are  excluded  except  such  as  have  business  on 
the  whai-ves. 

In  any  event  the  course  taken  in  crossing  the  tracks  has  always  been 
to  diverge  to  the  East  or  to  the  West  in  order  to  reach  the  wharves  lying 
both  East  and  West  of  the  spaces  opposite  the  streets.  There  is  no  evidence 
that  anyone  has  ever  gone  directly  south  to  the  water's  edge.  It  is  sub- 
mitted that  sec.  238  of  the  Railway  Act  applies  only  to  cases  where  there  is 
a  continuous  i)ul)lic  liighway  on  land  crossing  the  railway,  wdiich  the  public 

10  use  in  its  entirety  on  both  sides  of  the  railway.  The  public  have  never  used 
the  open  parts  of  the  Harbour  as  a  continuation  of  the  streets  running 
South  to  the  Esplanade. 

But  it  is  submitted  that  the  public  cannot  gain  a  right  to  use  a  rail- 
way as  a  highway.  User  does  not  constitute  a  highway.  It  is  only  evidence 
that  the  land  has  been  dedicated  as  a  highw^ay.  Attorney -General  vs.  Esher 
Linoleum  Co.  (1901),  2  Ch.,  650.  There  must  therefore  be  power  to  dedi- 
cate, and  a  dedication,  of  which  user  is  one  mode  of  evidence.  It  is  sub- 
mitted that  a  railway  company  cannot  dedidcate  part  of  its  line  as  a  high- 
way. It  cannot  grant  a  private  right  of  way:  C.  P.  R.  vs.  Gutherie,  31  S.  C. 

20  R.,  155;  G.  W.  R.  Co.  vs.  Solihidl  Rural  District  Council,  18  Times  L.  R., 
707 ;  and  if  a  railwa}^  company  cannot  give  a  right  to  one,  it  cannot  give  it  to 
more  than  one.  Therefore  crossing  by  the  public  is  not  evidence  of  dedica- 
tion of  a  railway  line  as  a  highway. 

It  was  held  many  years  ago  that  there  w^ere  no  streets  South  of  the 
Esplanade:  Hood  vs.  Harbour  Commissioners,  34  U.  C.  R.,  98-101;  37  U.  C. 
R.,  72.  In  the  York  Street  Bridge  Case,  Mr.  Justice  Street  held  that  there 
were  no  streets  South  of  the  Esplanade.  In  the  Yonge  Street  Bridge 
Case  Mr.  Justice  Anglin  held  that  there  were  no  streets  South  of  the  C.  P.  R. 
line;  and  that  these  Appellants  submit  that  there  are  none  on  that  line. 

:{()  It  is  therefore  submitted  that  the  documentary  evidence  is  conclusive 
tliat  there  is  no  street  or  highway  south  of  the  Esplanade  which  the  C.  P.  R. 
line  crosses  nor  have  any  streets  been,  nor  could  they  be,  created  by  dedi- 
cation. 

It  is  to  be  observed  tiiat  the  only  pronouncement  which  the  Board 
made  as  to  these  points  is  that  the  Esplanade  is  a  highw^ay  (Case,  p.  75,  line 
20) ;  and  that  the  Court  of  A])peal  has  held  that  there  are  streets  "running 
to  the  water  front"  (Case,  p.  79,  line  11,  et  soa\.). 

(B)    Tripartite  Agreement  and  Act  constitute  Special  Act. 
These  Appellants  also  submit  that  the  Tripartite  Agreement  of  1892, 
40  validated  by  Special  Act,  provided  a  means  of  protection  which  cannot  be 
intcj-fcrcd  with  by  the  Board. 
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By  the  Kaihvay  Act.,  R.  S.  C,  c.  37,  s.  3,  the  Act  is  incorporate  with 
the  "Special  Act,"  and  it  is  enacted  that  wliere  tlie  provisions  of  tlie  Act 
and  those  of  any  special  Act  "relate  to  the  same  subject  matter,"  the  pro- 
visions of  the  special  Act  shall,  in  so  far  as  is  necessary  to  give  effect  to 
such  special  Act  be  taken  to  override  the  provisions  of  this  Act. 

It  is  submitted  that  the  Tripartite  Agreement  and  the  Act  56  Vict., 
cap.  48  (Doc,  p.  147),  constitute  a  special  Act,  "relating  to  the  same  subject 
matter"  as  see.  238  of  the  Railway  Act,  viz.,  the  construction,  operation  and 
protection  in  the  case  of  the  Grand  Trunk  Railway  which  is  constructed 
10  upon  or  along  a  street,  viz.,  the  Esplanade.  The  Learned  Chief  Commis- 
sioner referring  to  the  definition  of  a  "Special  Act"  in  the  interpretation 
clause  of  the  Railway  Act  (sec.  2.  ss.  28),  held  that  it  meant  an  Act  passed 
with  special  reference  to  the  "construction  or  operation"  of  the  railway, 
and  that  this  Act  did  not  so  refer.  These  Appellants  submit  that  sec.  2, 
ss.  28,  deals  with  two  classes  of  Acts,  viz.,  an  Act  dealing  with  the  "construc- 
tion or  operation"  of  a  railway,  "or  which  is  enacted  with  special  reference 
to  such  railwa}^"  The  two  limbs  of  the  sentence  are  disjunctive  and  mutu- 
ally exclusive. 

The  Learned  Chief  Commissioner  interprets  the  two  phrases  as  inter- 
20  changeable,  viz.,  an  Act  authorizing  a  company  to  construct  and  operate  a 
railway,  or  an  Act  having  special  reference  to  the  construction  and  opera- 
tion of  a  railway.  These  Appellants  submit  that  they  refer  to  two  different 
matters,  viz.,  an  Act  authorizing  the  construction  or  operation  of  a  railway, 
and  an  Act  specially  referring  to  a  railway,  no  matter  what  its  provisions 
are,  provided  that  the  Act  points  out  a  special  way  of  doing  something 
which  is  also  provided  for  generall}^  in  the  Railway  Act.  If  the  Learned 
Chainnan  is  right,  then  if  a  special  Act  were  passed  giving  the  right  to 
collect  special  tolls,  it  would  not  override  the  general  Act  because  it  does  not 
relate  to  construction  and  operation. 
:}()  But  if  the  interpretation  given  is  correct,  then  these  Appellants  submit 
that  the  Act  in  question  has  special  reference  to  the  construction  and  opera- 
tion of  the  railway  at  this  particular  locus.  The  agreement  could  not  be 
carried  out  without  an  Act,  and  the  Act  makes  lawful  as  a  special  case  what 
fould  not  have  been  done  without  it.  It  can  hardly  be  said  that  it  remains 
a  mere  private  arrangement,  because  the  works  are  declared  to  be  for  the 
general  advantage  of  Canada. 

If,  however,  the  Act  is  not  a  special  Act,  these  Appellants  submit  that 
it  is  a  special  method  of  protection  given.   And  that,  if  the  powers  of  the 
I)oard  had  been  exercised  in  making  such  an  order,  they  would  have  been 
\i\  '  xha listed,  unless  a  change  of  circumstances  had  occurred.   And  where  the 


same  thing  is  legally  done  without  an  Order  of  the  Board,  the  power  of  the 
Boai'd  is  suspended,  unless  a  change  of  circumstances  is  shown.  Nothing  is 
shown  here  except  a  change  in  the  opinion  of  the  City  for  the  time  being. 
They  have  tried  having  bridges  and  watchmen,  and  now  they  want  to  try  a 
viaduct. 

(C)    Yonge  Street  Bridge  Order. 

Under  the  authority  of  the  said  agreement  and  Act,  and  with  the 
approval  of  the  Railway  Committee  of  the  Privy  Council  bridges  were  built 
at  York  Street  and  John  Street.  And  thereafter,  and  on  14th  January, 
10  1904,  the  said  Railway  Committee  made  an  Order  that  a  brige  should  be 
constructed  across  the  railway  at  Yonge  Street.  This  was  in  line  with  the 
policy  of  the  Tripartite  Agreement.  These  Appellants  dispute  the  validity 
of  that  Order,  but  while  it  stands,  it  is  submitted  that,  no  other  Order  can 
bo  made  respecting  the  Jocks  in  quo. 

By  the  Railway  Act,  R.  S.  C,  cap,  37,  sec.  32,  all  Orders  made  by  the 
Railway  Committee  of  the  Privy  Council  are  to  remain  in  force  "until 
repealed,  rescinded,  changed  or  varied  under  the  provisions  of  this  Act." 
Such  Orders  may  be  rescinded  as  in  the  case  of  Orders  made  by  the  Board 
itself:  Ibid,  ss.  2.  And  by  s.  29  the  Board  may  review,  rescind,  change, 
20  iilter  or  vary  any  Order  or  decision  made  by  it. 

The  matter  was  called  to  the  attention  of  the  Board  (Case,  pp.  71,  et 
seq.),  and  Counsel  for  the  City  refused  to  apply  to  have  the  Order  rescinded, 
and  the  Board  refused  to  rescind  it  without  an  application.  This  Order 
might  still  be  enforced  under  sec.  46  of  the  Railway  Act. 

These  Appellants  therefore  submit  that  there  never  was  any  jurisdic- 
tion in  the  Board  to  make  the  Order  in  question.  Because  the  C.  P.  R.  line 
is  not  upon  or  along  or  across  a  highway;  and  because  there  is  a  special  Act 
dealing  with  the  construction  and  operation  of  the  railway  at  this  point; 
and  because  there  is  a  special  Act  having  reference  to  the  railway  at  this 
3f)  point ;  and  because  the  Tripartite  Agreement  provided  protection  and  there 
is  no  change  of  circumstances;  and  because  the  Order  for  Yonge  Street 
bridge  is,  if  valid,  still  in  force  and  unrescinded. 

IT.  The  Order  in  question,  if  otherwise  valid,  is  without  jurisdiction, 
or  in  excess  of  jurisdiction,  in  that  the  terms  of  the  Act  are  not  complied 
with. 

In  order  to  ascertain  this,  reference  must  be  made  1st,  to  the  section 
in  question ;  2nd,  to  the  state  of  the  ground,  and,  3rd,  to  the  terms  of  the 
Order. 

Section  238  as  amended  by  8  and  9  Edward  VII,,  cap.  32,  sec.  5,  pro- 
40  vides  that  the  Board  may 
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(a)  make  such  Order  as  to  the  protection,  safety  and  convenience  of 
the  public  as  it  deems  expedient ;  or 

(b)  order  that  the  railway  be  carried  over,  under  or  along  the  high- 
way; or 

(c)  that  the  highway  be  carried  over,  under  or  along  the  railway;  or 

(d)  that  the  railway  or  highway  be  temporarily  or  permanently 
diverted:  and 

(e)  that  such  other  work  be  executed,  watchmen  or  other  persons 
employed,  or  measures  taken  as  imder  the  circumstances  appear  to  the 

10  Board  best  adapted  to  remove  or  diminish  the  danger  or  obstruction  aris- 
ing or  likely  to  arise  in  respect  of  such  portion  or  crossing,  if  any,  or  any 
other  crossing  directly  or  indirectly  affected. 

The  physical  features  of  the  place  in  question  are  as  follows : — 

The  Gh'and  Trunk  line  is  on  the  Esplanade,  a  public  highway. 

The  Canadian  Pacific  line  is  on  its  own  property  to  the  South  of  the 
Esplanade.  To  the  South  of  this  line  are  private  property  and  portions  of 
the  Harbour  ojjposite  the  ends  of  streets. 

Both  railways  are  on  the  ground  level  all  the  way  through  the  locus 
i)t  quo.   There  are  eight  tracks  East  of  the  Union  Station. 
20        York  Street,  f  oniierly  on  the  level,  has  been  closed  under  the  Tripartite 
Agreement;  and  a  bridge  was  constructed  over  the  railway  East  of  the  old 
location  of  York  Street,  which  is  constituted  a  public  highway. 

At  John  Street  another  bridge  is  constructed  over  the  railways. 

At  other  streets  watchmen  are  stationed. 

The  terms  of  the  Order  are  not  simply  that  the  railways  are  to  be  car- 
ried over  the  highway  (assuming  them  to  cross  streets  which  is  denied)  ; 
but  that,  West  of  Church  Street,  some  tracks  are  to  be  removed  altogether, 
1  he  number  being  diminished  from  eight  to  four ;  those  that  are  left  are  to  be 
elevated ;  East  of  Church  Street  four  are  to  be  elevated,  and  six  are  to  be 
30  loft  on  tlie  level,  two  additional  to  those  existing  being  authorized;  trains 
(except  cars  carrying  perishable  goods)  are  not  to  operate  on  the  level 
tracks  during  the  day. 

York  Street,  an  existing  highway,  not  crossed  by  the  railway,  is  to  be 
abolished. 

A  bridge  is  to  be  erected  at  Spadina  Avenue  to  carry  the  street  over  the 
viaduft. 

A  bridge  is  to  b(!  erected  at  Eastern  Avenue  to  carry  the  street  over  the 
viaduct. 

The  effect  of  the  Order  is  to  completely  cut  off  these  Appellants  from 
40  access  to  their  yards  at  the  East  end  of  them. 
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It  is  submitted,  that  the  section  in  question  necessarily  postulates  the 
continued  existence  both  of  the  railway,  as  it  exists,  and  of  the  highway,  as 
it  exists;  and  that  this  is  a  necessary  condition  for  the  application,  and  a 
necessary  hypothesis  in  the  interpretation,  of  the  section.  It  is  also  sub- 
mitted that  the  continued  user  of  both  the  highway  and  the  railway  is  also 
a  necessary  hypothesis. 

It  is  also  submited  that  the  remedies  authorized  are  (as  to  those  lettered 
(a)  to  (d)  inclusive)  disjunctive  and  mutually  exclusive. 

It  is  to  be  observed  that  both  the  railway  and  the  highway  are  referred 
10  to  as  indivisible  entities.  The  whole  raihvay,  and  not  a  part  of  it,  is  to  be 
carried  over  or  under  the  whole  highway,  and  not  a  part  of  it.  If  the  rail- 
way or  highway  is  to  be  diverted,  it  is  the  whole  railway  or  highway,  not  a 
part  of  either  that  is  to  be  diverted.  The  public  are  entitled  to  the  same 
highway  as  before,  the  danger  being  simply  diminished  or  removed;  the 
railway  company  is  entitled  to  the  same  railway  as  before,  and  to  operate 
it  as  before  after  the  danger  is  diminished  or  removed;  and  that,  too, 
whether  the  railway  is  carried  over  or  under  the  highway,  or  the  highway, 
under  or  over  the  railway,  or  one  or  the  other  is  diverted. 

The  continued  user  of  the  whole  of  each  way  is  a  necessary  consequence 
20  of  the  foregoing,  as  well  as  a  necessary  hypothesis  in  construing  the  section. 
Its  object  being  to  diminish  or  remove,  in  the  future,  the  danger  arising 
from  user  of  both  railway  and  highway,  the  continued  user  of  both  is  neces- 
sarily contemplated.  The  danger  cannot  be  diminished  or  removed  by 
prohibiting  or  diminishing  the  use  either  of  the  railway  or  the  highway. 

In  the  case  of  the  Grand  Trunk  Line  these  conditions  are  not  observed. 
That  line  runs  "along"  the  Esplanade.  The  remedy  is  to  order  it  to  be 
carried  over  the  Esplanade  or  under  it  (the  clause  also  says  it  may  be  car- 
ried "along"  it;  this  will  be  noticed  later). 

That  is  to  say,  the  danger  of  using  the  Esplanade  as  a  street  is  to  be 
:}0  diminished  or  removed  by  elevating  or  depressing  the  railway,  or  elevating 
or  depressing  the  street,  leaving  the  public  to  use  the  street  free  from 
danger.  The  Order  in  question  does  neither.  It  requires  a  solid  viaduct 
to  be  constructed  on  the  south  part  of  the  Esplanade,  which  completely 
obliterates  that  portion  of  it  as  a  street,  and  deprives  the  public  of  the  user 
of  that  portion  of  it.  One-half  of  the  street  disappears  as  a  street  alto- 
gether. 

This  is  not  carrying  the  railway  over  the  street,  but  is  elevating  one- 
half  of  the  street  and  devoting  it  to  railway  purposes  only. 

It  may  be  contended  that  the  Order  is  justified  on  account  of  the 
40  phrase  "carried  over,  under  or  along  the  highway."   But  it  is  submitted 
that  "nlong  the  highway"  in  the  sense  in  which  the  phrase  is  used  in  this 
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clause  ineaiis  at  the  level  of  the  existing  highway.  It  is  not  to  be  over,  nor 
under,  the  existing  highwa}',  but  may  remain  "along"  it;  in  which  case 
resort  must  be  had  to  the  general  clauses  (a)  or  (e)  to  provide  protection. 
The  expression  is  not  grammatical,  and  the  sentence  is  not  sensible,  unless 
this  interpretation  is  adopted.  It  reads  "where  a  railway  is  alread,y  con- 
structed .  .  .  along  .  .  .  any  highway  the  Board  may  .  .  . 
order  that  the  railway  be  carried  .  .  .  along  the  highway. "  This  is  no 
remedy  for  its  being  already  on  the  highway.  And  therefore  it  is  necessary, 
where  the  railway  is  to  continue  on  the  highway,  to  add  to  the  sentence  some 

10  other  part  of  the  section  as  affording  a  remedy.  This  remedy  must  be  some 
•'other  work,"  or  the  providing  of  watchmen  or  the  "taking  measures"  to 
diminish  or  remove  the  danger  of  leaving  the  railway  on  the  level,  and  not 
elevating  or  depressing  either  it  or  the  highway. 

If  the  elevated  portion  of  the  Esplanade  ceases  to  be  a  highway,  then 
a  remedy  has  been  applied  which  is  not  authorized  by  the  Act.  If  it  does  not 
cease  to  be  a  highway,  then  the  railway  is  still  on  the  highway.  But  there  is 
no  authority  for  elevating  or  depressing  either  the  railway  or  the  highway 
unless  one  goes  over  or  under  the  other,  in  other  words  unless  highway  and 
railway  are  separated. 

20  Part  of  the  Esplanade,  as  a  highway,  and  the  whole  of  York  Street 
(which  is  not  dangerous  at  all  as  it  is  carried  over  the  railway)  disappear 
under  this  Order.  But  it  does  not  end  there,  for  in  order  to  carry  out  the 
scheme,  the  railway  companies  are  deprived  of  four  tracks  West  of  Church 
Street.  Thei-e  are  at  present  eight  tracks,  and  the  viaduct  is  to  carry  four 
only. 

What  has  been  said  as  to  keeping  the  highway  intact  applies  also  to  the 
railway.  There  is  no  authority  to  deprive  a  railway  company  of  any  of  its 
tracks,  nor  of  the  full  use  of  them.  It  is  a  question  of  principle  and  not  of 
degree.  If  one  can  be  taken  away,  any  number  can  be  taken  away ;  and  for 
the  exercise  of  such  a  power  there  should  be  unequivocal  and  express 
authority  found  in  the  Act.  The  carrying  powers  of  the  railways  are 
diminished  and  their  lawful  powers,  and  right  to  use  some  of  their  tracks, 
are  attempted  to  be  taken  away  by  this  Order. 

Xor  is  there  any  power  to  order  a  railway  company  to  cease  using  any 
of  its  tracks  because  the  user  is  dangerous. 

The  only  provisions  of  the  Railway  Act  authorizing  the  Board  to  order 
a  cessation  of  operations  are  in  the  sections  as  to  want  of  repair :  R.  S.  C, 
cap.  37,  sees.  262,  et  sef].  Under  these  sections  the  Board  may  order  an 
inspection,  and,  if  the  railway  is  out  of  repair,  may  order  a  temporary  cessa- 
40  tion  of  operations.  But  there  is  no  power  to  order  such  cessation  when 
it  is,  simply  the  locus  in  quo  that  is  dangerous. 
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Again,  by  section  279,  the  railway  company  is  prohibited  from  leav- 
ing trains  at  a  crossing  for  more  than  five  minutes  at  a  time;  and  from 
''obstructing  the  public  traffic  for  a  longer  period  than  five  minutes  at  one 
time";  which  iniijlies  that  they  may  carry  on  their  operations  without  any 
other  interference  with  the  crossing  than  what  is  exacted  of  them.  The 
Board,  therefore,  has  no  authorit)^  to  order  them  to  cease  altogether  in  the 
day  time  in  order  that  the  public  traffic  shall  not  be  interfered  with. 

It  is  also  submitted  that  the  remedies  provided  are  disjunctive  and 
mutually  exclusive.    This  is  abundantly  clear  in  the  case  of  clauses  (b), 

10  (c)  and  (d).  Any  other  interpretation  is  impossible.  Either  one  of  the 
remedies  afforded  nuist  be  granted  separately.  It  is  therefore  submitted 
that  there  is  no  authority  for  ordering  the  construction  of  a  viaduct  over 
Eastern  Avenue,  and  at  the  same  time  ordering  Eastern  Avenue  to  be  car- 
ried over  the  viaduct.  It  is  admitted  that  the  railway  may  be  carried  over 
one  highway  and  under  another.  But  if  the  scheme  requires  the  construc- 
tion of  the  railway  over  the  level  of  the  highway,  the  same  highwaj^  cannot 
be  raised  over  the  elevated  railway. 

It  may  be  argued  that  the  provisions  of  clause  (e)  justify  the  order. 
But  it  is  suljmitted  that  the  provisions  of  this  clause  do  not  justify  either 

20  the  combination  of  any  of  the  preceding  remedies  nor  the  alteration  or 
modification  of  them.  Neither  do  they  justify  the  obliteration  of  a  highway 
nor  the  depriving  a  railway  compam"  of  any  of  its  tracks,  nor  of  the  com- 
plete user  of  them. 

If  there  is  work  to  be  executed,  it  is  ''other  work"  than  that  men- 
tioned ;  and  it  is  also  additional  to  one  of  the  remedies ;  provided  however, 
that  it  is  not  another  of  the  remedies ;  for  all  are  excluded  by  the  use  of  the 
word  ' '  other. ' ' 

The  employment  of  watchmen  may  be  dismissed  as  not  affecting  the 
question  of  physical  change. 

:UJ  "Measures  to  be  taken,"  in  the  absence  of  a  context  is  wide  enough  to 
include  anything  the  Board  might  order  which  would  remove  or  diminish 
the  danger,  ])rovidcd,  however,  that  the  rights  of  the  public  to  use  the  high- 
way and  the  right  of  the  railway  company  to  use  its  railway  are  not  inter- 
fered with.  Because,  as  has  been  pointed  out,  the  continued  existence  and 
user  of  both  are  essential  factors  in  interpreting  the  section,  and  there  is  no 
express  or  implied  power  to  take  away  either.  This  clause  could  not  there- 
fore justify  the  obliteration  of  York  Street,  nor  the  obliteration  of  half  the 
Esplanade.  Nor  does  it  authorize  the  elevation  of  half  the  Esplanade  and 
its  disuse  as  a  highway  and  its  dedication  to  railway  purposes  only.  Nor 

40  docs  it  justify  depriving  the  companies  of  some  of  their  tracks,  nor  of  the 
user  of  others. 
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The  measures  to  be  taken  are  either  cumulative  to  the  remedies  author- 
ized in  the  prior  clauses ;  or  ancillary  measures  necessary  for  carrying  them 
out.  The  several  remedies  of  separation  of  grades  or  diversion  of  the  high- 
way or  railway  having  been  specifically  mentioned,  as  methods  of  removing 
or  diminishing  the  danger,  cannot  be  deemed  to  be  included  in  the  general 
expression  "and  measures  to  be  taken."  Grammatically,  this  is  distinctly 
something  additional  to  be  done,  if  one  of  the  specified  remedies  is  applied. 
And  therefore  it  must  mean  something  ancillary  thereto,  or  necessitated  by 
the  ado])tion  of  it. 

10  In  any  event  the  measures  to  be  taken  are  measures  which  will  diminish 
or  remove  in  tlie  future  the  danger  which  would  arise  from  the  public  and 
the  railwa.x'  companies  continuing  to  exercise  all  their  rights  in  each  case, 
and  therefore  does  not  contemplate  the  deprivation  of  either  of  them,  of 
any  of  their  respective  rights. 

These  Appellants  therefore  submit  that  if  there  was  jurisdiction  to 
make  an  order,  this  order  exceeds  jurisdiction,  because,  as  to  the  Grand 
Trunk  Railway,  it  is  not  carried  over  the  highway,  but  part  of  the  highway 
is  raised,  and  still  remains  a  highway  carrying  the  railway;  and  because  of 
that  part  of  the  Esplanade  which  is  to  be  elevated  ceases  to  be  a  highway, 

20  there  is  no  jurisdiction  to  order  it;  and  because  in  some  parts  the  railway  is 
to  be  carried  over  streets,  and  then  the  same  streets  are  to  be  carried  over 
the  railway;  and  because  the  order  requires  taking  up  of  four  tracks  for 
which  there  is  no  authority ;  and  because  it  allows  some  tracks  to  remain  on 
the  level  and  requires  others  to  be  elevated  and  the  whole  railway  is  not 
carried  over  the  highway ;  and  because  it  requires  cessation  of  user  of  tracks 
on  the  level  during  the  day  except  as  to  perishable  goods,  which  is  unauthor- 
ized except  when  the  railway  is  out  of  repair. 

For  these  reasons  these  Appellants  say  that  there  is  no  jurisdiction  to 
make  the  order  in  (piestion  and  that  the  Board  erred  in  law  in  making  it. 

E.  D.  AEMOUR, 
30  .  T.  BLACKSTOCK, 

Of  Counsel  for  the  Appellants. 


